Chapter 85B — VULNERABLE ADULT PROTECTION CODE
Sec. 85B.1 Title

This Code shall be known as the Santa Clara Pueblo VVulnerable Adult Protection Code.

Enacted by Res. No. 2014-57, adopted Aug. 8, 2014, approved by Sec’y Dec. 19, 2014.

Sec. 85B.2 Purposes; Interpretation; Custom and Tradition

1. The purposes of this Code are to protect vulnerable adults from abuse,
neglect, and exploitation, and to provide services to vulnerable adults in need of them.

2. This Code shall be liberally interpreted in order to achieve its purposes,
provided that nothing in this Code shall be construed to authorize or require any medical care or
treatment against the express or implied wish of a vulnerable adult or an adult who is unable to
manage his or her own affairs, nor shall this Code be construed to require or authorize the
provision of medical care to, or prevent the withdrawal of medical care from, any terminally ill
person if such person has executed an unrevoked living will, advance health care directive, or
medical or healthcare power of attorney and the provision of such medical care would conflict
with the terms of such living will, advance health care directive, or medical or healthcare power
of attorney.

3. This Code shall also be interpreted pursuant to the customs and traditions of
the Santa Clara Pueblo.

Enacted by Res. No. 2014-57, adopted Aug. 8, 2014, approved by Sec’y Dec. 19, 2014.
Sec. 85B.3  Definitions
As used in this Code, the following terms shall have the following meanings:

1. “Ability to consent” means the ability to understand and appreciate the nature
and consequences of proposed protective services or protective placement and to make and/or
communicate an informed decision.

2. “Abuse” means the knowing, intentional, or negligent infliction of physical
pain, injury, or mental anguish on a vulnerable adult by another person; the intentional
deprivation by a caretaker or other person of services necessary to maintain the mental and
physical health of a vulnerable adult; the unreasonable confinement of a vulnerable adult by
another person; or sexual abuse of a vulnerable adult.

3. “Caretaker” means a facility, provider, or individual who has assumed the
responsibility for the care of an adult.

4. “Department” means the Santa Clara Pueblo Social Services Department.

5. “Exploitation” means an unjust or improper use of a vulnerable adult’s



person, money, or property for another person’s profit, benefit, or advantage, with or without the
vulnerable adult’s consent.

6. “Facility” means a hospital, nursing home, adult daycare facility, residential
care facility, group home, convalescent home, home for the aged, assisted living facility or other
licensed facility, but not a jail, prison, or detention facility.

7. “Law enforcement officer” means a peace officer employed by Santa Clara
Pueblo Tribal Police Department or commissioned to enforce Santa Clara Pueblo law or
employed by the Bureau of Indian Affairs to enforce federal laws on Santa Clara Pueblo lands.

8. “Neglect” means the failure of a caretaker or facility to provide for the basic
needs of a vulnerable adult by not supplying food, clothing, shelter, supervision, and care for the
physical and mental health of the vulnerable adult. Neglect includes self-neglect by a vulnerable
adult.

9. “Police Department” means the Pueblo of Santa Clara Tribal Police
Department.

10. “Protective placement” means the placement of a vulnerable adult with a
provider or in a facility or the transfer or a vulnerable adult from one provider or facility to
another.

11. “Protective services” means short-term services furnished by the Department
or under arrangement through the Department to a vulnerable adult who has been abused,
neglected, or exploited, and that are provided with the adult’s consent or pursuant to the
appropriate legal authority. Protective services may include social, psychiatric, health, and other
services to detect, correct, or eliminate abuse, neglect, or exploitation.

12. “Provider” means a private residence, or health-care worker, or an unlicensed
residential or nonresidential entity that provides personal, custodial, or health care.

13. “Tribal Court” means the Pueblo of Santa Clara Tribal Court.

14. “Vulnerable adult” means a person eighteen (18) years of age or older who is
within the jurisdiction of the Santa Clara Pueblo Tribal Court and whose ability to perform the
normal activities of daily living or to provide for his or her own care or protection is impaired
due to a mental, emotional, physical, or developmental disability or dysfunction; or brain
damage; or the infirmities of aging; or drug or alcohol abuse or addiction.

Enacted by Res. No. 2014-57, adopted Aug. 8, 2014, approved by Sec’y Dec. 19, 2014.

Sec. 85B.4 Duties of the Department

1. Subject to funding availability, the Department shall establish a system of
protective services and protective placement for vulnerable adults and ensure the availability of
those services or placement to all vulnerable adults in need of them.



2. The Department shall:

A develop, maintain, and update as needed a process to receive a report of
suspected abuse, neglect, or exploitation of a vulnerable adult;

B. assess a vulnerable adult and the adult’s situation to determine what
immediate protective services or protective placement may be required,;

C. conduct an investigation to determine if the report of abuse, neglect, or
exploitation is substantiated;

D. document evidence, observations, and other information obtained in the course of
an investigation;

E. establish an evaluation or assessment process to conduct a comprehensive
physical, mental, and social evaluation of an adult for whom a petition has been filed in Tribal
Court for an order of non-emergency protective services or protective placement or for whom
an application for renewal of an original ex-parte emergency order has been made;

F. consistent with the customs and traditions of the Pueblo, develop a plan to provide
a vulnerable adult with, or referral to, protective services, protective placement, or other
intervention service, unless the Department determines that the adult has the ability to consent
to services, but knowingly and voluntarily refuses services; and

G. ensure that the protective services or protective placement provided by or through
the Department is short term and has a termination date, provided that appropriate arrangements
have been made for follow-up care if needed.

Enacted by Res. No. 2014-57, adopted Aug. 8, 2014, approved by Sec’y Dec. 19, 2014.
Sec. 85B.5  Investigation

1. The Department shall have immediate access to an adult located within the
jurisdiction of the Tribal Court who is alleged to be abused, neglected, or exploited, in order to
determine the accuracy of the report and the necessity of protective services or protective
placement. If the Department is denied access to such an adult, it may petition the Tribal Court
for an order requiring access, and will be granted an order upon a showing that a person has
interfered with the Department’s attempts to access the adult who is the subject of an abuse,
neglect, or exploitation report.

2. Within twenty-four (24) hours after receiving a report, the Department
shall conduct a safety check of the vulnerable adult to determine whether he or she is at a
substantial risk of death or immediate and serious physical harm. If so, the Department shall first
seek the adult’s consent to protective services or protective placement. If the vulnerable adult
lacks the ability to consent, or no person is authorized by law or court order to consent to
services or refuses to do so, the Department may seek an emergency order pursuant to Sec.
85B.6, herein.



3. If the Department determines that the vulnerable adult is not at substantial
risk of death or immediate and serious physical harm, the Department shall conduct an
investigation, interviewing the vulnerable adult, his or her family and caretaker, any persons
suspected of abusing, neglecting, or exploiting the vulnerable adult, and other persons with
knowledge of the vulnerable adult’s circumstances.

4. The Department shall assess the physical, mental, cultural and emotional
needs of the vulnerable adult, as they relate to the alleged abuse, neglect, and exploitation.

5. The Department shall also review any documentary evidence pertaining to
the allegations of abuse, neglect, or exploitation, including medical, psychological, and financial
records. The Department may petition the Tribal Court for an order directed to an agency,
facility, or person within the jurisdiction of the Tribal Court who has possession of any such
records to provide the records or copies thereof to the Department, upon a showing of good
cause.

6. The Department shall complete the investigation within seventy-two (72)
hours and prepare a written report of the findings of the investigation. The written report shall
include the information set forth in Section 85B.6(2), below, as well as the results of interviews,
observations and assessments, and other findings of fact. If the investigator determines that the
adult is a vulnerable adult who is in need of protective services, the written report shall also state
whether the adult consents to protective services or protective placement.

7. The Department may seek the assistance of the Police Department to carry
out its investigation.

8. If the results of the investigation indicate that abuse, neglect, exploitation
has occurred, the Department shall immediately notify the Police Department. The Department
shall make available to the vulnerable adult the appropriate and least restrictive services, directly
or through referral of services to other agencies or providers.

9. Except for situations where grounds exist for either an ex-parte order
under Section 85B.6, or an emergency protective placement under Section 85B.7, the
Department may:

1. refer the matter for resolution pursuant to custom and tradition at
any time;

2. request guidance from the Tribal Council regarding questions of
custom and tradition; or

3. refer a matter to the Tribal Council for resolution.

The Tribal Council’s determination of custom and tradition and resolution of any
matter so referred shall be final and binding on the parties.

10. If an adult who has the ability to consent to proposed protective services



or protective placement refuses to consent to services or withdraws consent, voluntary
protective services or voluntary protective placement shall not be provided. The Department,
however, may file a petition seeking to provide involuntary protective services or involuntary
protective placement pursuant to a Tribal Court in accordance with Section 85B.8, below.

Enacted by Res. No. 2014-57, adopted Aug. 8, 2014, approved by Sec’y Dec. 19, 2014.

Sec. 85B.6 Ex-Parte Orders for Emergency Protective Services

1. The Department may petition the Tribal Court for an emergency order of
protective services or protective placement regarding a vulnerable adult in accordance with this
Section.

2. The Tribal Court shall issue an ex-parte order authorizing involuntary
protective services or protective placement on an emergency basis to an adult upon a showing by
sworn statements that probable cause exists to believe that:

A. the adult is a vulnerable adult;

B. the adult is at a substantial risk of death or immediate and serious
physical harm;

C. the adult lacks the ability to consent to receive protective services

or protective placement; and

D. no person authorized by law or court order to give consent for the
adult is available or willing to consent to the proposed services or protective placement.

3. A sworn petition for an emergency order shall state:
A. the name, address or location, and interest of the petitioner;
B. the name, address or location, and condition of the vulnerable
adult;
C. the basis for alleging that the adult is a vulnerable adult;
D. the facts describing the nature of the emergency and the need for

emergency intervention;
E. the proposed services or protective placement; and

F. the facts showing the petitioner’s attempts to obtain the adult’s
consent to the proposed protective services or protective placement and the outcome of those
attempts.

4. The rules of evidence do not apply to proceedings under this Section.



5. An ex-parte emergency order issued under this Section:

A. shall provide for only the protective services or protective
placement necessary to remove the conditions creating the emergency, and specifically designate
the protective services or protective placement to be provided,;

B. shall not include hospitalization or change of residence unless
specifically ordered;

C. shall be valid for no more than fifteen (15) days, provided that the
original order may be renewed once for a period of up to twenty (20) days upon application to
the Tribal Court showing that the original order must be continued to remove the conditions
creating the emergency; and

D. may authorize the forcible entry of the premises where the
vulnerable adult is located, provided that the facts in the petition show that attempts to gain
voluntary access to the premises have failed and forcible entry is necessary to provide protective
services or protective placement, and provided further that any person making a forcible entry
shall be accompanied by a law enforcement officer.

6. Within twenty-four hours after issuance of an ex-parte emergency order, a
copy of the emergency ex-parte order, along with a copy of the petition, shall be served on the
adult, and the adult’s spouse, or if none, the adult children or next of kin, surrogate or guardian,
if any.

7. The vulnerable adult or any interested person may petition the Tribal
Court to have the emergency order set aside or modified at any time.

8. The Tribal Court shall hold a hearing pursuant to Section 85B.8(5) on an
application to review an ex-parte emergency order within fifteen (15) days after the issuance of
an emergency order.

9. If the vulnerable adult continues to need involuntary protective services or
protective placement after the expiration of an ex-parte emergency order or renewal period, then
the Department shall immediately petition the Tribal Court to appoint a conservator or guardian
or to order non-emergency protective services or protective placement pursuant to Section 85B.8.

Enacted by Res. No. 2014-57, adopted Aug. 8, 2014, approved by Sec’y Dec. 19, 2014.

Sec. 85B.7 Emergency Protective Placement by a Law Enforcement Officer or a Department
Social Worker

1. When it appears from personal observation of a law enforcement officer or
Department social worker that a vulnerable adult will suffer immediate and irreparable physical
injury or death if not immediately removed from his or her current location, that the vulnerable
adult is unable to give consent, and that it is not possible due to the emergency nature of the
circumstances to follow the procedures of Section 85B.6, above, then the law enforcement



officer or Department social worker may transport the vulnerable adult to a facility or provider.

2. If the person removing the adult for emergency protective placement is a
law enforcement officer, he or she shall immediately notify the Department of the placement. If
the person removing the adult for emergency protective placement is a Department social
worker, he or she shall immediately notify the Police Department.

3. The Department shall file a petition pursuant to Section 85B.6 within two
(2) working days after the placement of the vulnerable adult has occurred unless the Department
determines that there is no further need for involuntary protective services or protective
placement, or in the case of removal by a law enforcement officer, that the criteria for emergency
removal and placement have not been met.

4.  The Department shall give notice pursuant to Section 85B.6(6), within two
(2) working days after the placement of the vulnerable adult has taken place.

5.  If the Department files a petition as a result of an emergency placement, the
Tribal Court shall hold a hearing within ten (10) days after the filing of the petition, pursuant to
the provisions of Section 85B.8(5), to determine whether the conditions creating the need for the
emergency placement have been removed and whether the adult should be removed from the
protective placement.

6.  If the Department does not file a petition in accordance with this Section,
then the protective placement will terminate upon the expiration of the time period provided for
filing set forth at Section 85B.7(3).
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Sec. 85B.8 Involuntary, Non-Emergency Protective Services or Protective Placement

1. Involuntary, non-emergency protective services or protective placement
shall not take place unless ordered by the Tribal Court after a finding on the record based on
clear and convincing evidence that:

A. the adult is a vulnerable adult and lacks the ability to consent;

B. the adult is incapable of providing for his or her own care or
custody and the adult is at significant risk of abuse, neglect, or exploitation that creates a
substantial risk of serious physical harm to the adult or others;

C. the adult needs care or treatment;

D. the proposed order is substantially supported by the evaluation
provided for in subsection 4 of this Section, or if not so supported, there are compelling reasons
for ordering those protective services or that protective placement; and

E. no less restrictive alternative course of care or treatment is



available that is consistent with the vulnerable adult’s welfare and safety.

2. A petition under this Section shall state with particularity the factual basis
for the allegations specified in subsection 1 of this Section and shall be based on the most
reliable information available to the petitioner.

3. A copy of the petition filed under this Section shall be served upon the
adult at least fourteen (14) days prior to the time set for hearing. A copy of the petition shall also
be given to the adult’s legal counsel, caretaker, guardian, conservator, surrogate, spouse and
adult children or next of kin, whose names and addresses or known to the petitioner or can with
reasonable diligence be ascertained.

4. The Tribal Court shall direct the Department to conduct or cause to be
conducted a comprehensive evaluation of the adult alleged to be in need of protective services or
protective placement, as provided in subsection 2.E. of Section 85B.4.

5. The Tribal Court shall hold a hearing on the petition, at which hearing the
following conditions apply:

A. the adult alleged to be a vulnerable adult shall be present unless the
Tribal Court determines that it is impossible for the adult to be present or it is not in the adult’s
best interest because of a threat to the adult’s health and safety;

B. the adult has the right to counsel at his or her own cost; and

C. the adult may, at his or her own expense, secure an independent
medical, psychological, or psychiatric examination relevant to the issue involved in any hearing
under this Section, and to present a report of this independent evaluation or the evaluator’s in-
person testimony at the hearing.

6. The Tribal Court shall issue an order in writing that sets forth its findings
with respect to the petition.

7. At any point in the proceedings under this Section, the Tribal Court may:

1. refer the refer the matter for resolution pursuant to custom and
tradition;

2. request guidance from the Tribal Council regarding questions of
custom and tradition; or

3. refer the matter to the Tribal Council for resolution.

The Tribal Council’s determination of custom and tradition and resolution of any
matter so referred shall be final and binding on the parties.

Enacted by Res. No. 2014-57, adopted Aug. 8, 2014, approved by Sec’y Dec. 19, 2014.



Sec. 85B.9 Costs of Protective Services and Protective Placement

1. The Department shall bear the costs of providing protective services,
unless the adult agrees to pay for them or the Tribal Court, upon a showing that the adult is
financially able to pay, authorizes payment to the Department for the reasonable costs of the
protective services.

2. The adult shall be responsible for the costs of protective placement.

3. As appropriate and permitted by law, the Department may bill a third
party to receive reasonable reimbursement for protective services or protective placement.
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Sec. 85B.10 Duty to report; criminal penalty; civil penalty

1. Any person who has reasonable cause to believe that a vulnerable adult is
being abused, neglected, or exploited shall immediately report that information to the Santa
Clara Pueblo Social Services Department (the “Department”).

2. The report may be made orally or in writing, and shall include:

A. the name, age, address or location, and phone number of the
vulnerable adult;

B. the name, address or location, and phone number of any other
person responsible for the adult’s care;

C. the name, address or location, phone number of the person who is
suspected of abusing, neglecting, or exploiting the vulnerable adult;

D. the names, addresses or locations, and phone numbers of any
witnesses;

E. the nature and extent of the adult’s condition;

F. the basis of the reporter’s knowledge; and

G. other relevant information.

3. Any Indian who knowingly fails to make a report required by this Section
or who obstructs or impedes any investigation of a report made pursuant to this Section is guilty
of a crime and may be imprisoned up to 30 days, fined up to $500.00, or both imprisoned and
fined.

4. Any non-Indian subject to the jurisdiction of the Santa Clara Pueblo Tribal
Court who knowingly fails to make a report required by this Section or who obstructs or impedes
any investigation of a report made pursuant to this Section is subject to a civil fine of no more



than $500.00.

Enacted by Res. No. 2014-57, adopted Aug. 8, 2014, approved by Sec’y Dec. 19, 2014.
Sec. 85B.11 Immunity

Any person who makes a report pursuant to Sec. 85B.10, above, testifies in any judicial
proceeding arising from the report, or provides information or documents in the course of the
Department’s investigation of a report, or any law enforcement officer carrying out his or her
responsibilities under this Code, shall be immune from civil or criminal liability on account of
that report, testimony, or participation in an investigation, unless that person acted in bad faith or
with a malicious purpose.
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Sec. 85B.12 Confidentiality of Records

Records of an investigation, and any services or referrals provided as a result of an
investigation, are confidential and may be viewed only by authorized representatives of the
Department, law enforcement personnel, a special prosecutor appointed to prosecute abuse,
neglect, and exploitation cases on behalf of the Pueblo, and the parties to an abuse, neglect or
exploitation case before the Tribal Court.

Enacted by Res. No. 2014-57, adopted Aug. 8, 2014, approved by Sec’y Dec. 19, 2014.



